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Re: Docket No. L-00060180 Implementation of the Alternative Energy
Portfolio Standards Act of 2004

Dear Secretary McNulty:

Enclosed please find fifteen (15) copies of the Department of Environmental
Protection's comments on the Implementation of the Alternative Energy Portfolio
Standards Act of 2004.

Enclosures

Respectfully Submitted,

/jA^f
Daniel Griffiths
Director
Bureau of Energy, Innovations, and
Technology Deployment
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Implementation of the Alternative Docket No. L-00060180
Energy Portfolio Standards Act of 2004

The Pennsylvania Department of Environmental Protection thanks the

Commission for the opportunity to provide comments on the Tentative Order of January

27, 2006, Implementation of the Alternative Energy Portfolio Standards Act of 2004:

Standards and Processes for Alternative Energy Systems Qualification and Alternative

Energy Credit Certification; Doc. No. L-00060180.

While Act 35 of 2007 amended several provisions of the Alternative Energy

Portfolio Standards Act (AEPS), only a few of the amendments affect the proposed

subchapter D regulations. The Department will limit its comments to the amendments

impacting the proposed regulations and will address issues pertaining to net metering at a

later date as directed in the Commission's October 4, 2007 Secretarial Letter.

52 Pa. Code § 75.51 EDC and EGS obligations

Act 35 amends the solar photovoltaic percentage requirements and specifies that

this requirement applies to all retail sales of electricity as opposed to a percentage of Tier

I sales as currently stated in 52 Pa. Code § 75.51 (b)(l)-(l5). The subsection should be

amended as follows:

(1) For June 1, 2006, through May 31, 2007: The Tier I requirement is

1.5% of all retail sales, the solar photovoltaic requirement is .0013% of ["Tier I] all

retail sales, and the Tier II requirement is 4.2% of all retail sales.



(12) For June 1, 2017, through May 31, 2018: The Tier I requirement is

6.5% of all retail sales, the solar photovoltaic requirement is [.25%1 .34% of [Tier

I] all retail sales, and the Tier II requirement is 8.2% of all retail sales.

(13) For June 1,2018, through May 31, 2019: The Tier I requirement is

7% of all retail sales, the solar photovoltaic requirement is [.25%] .39% of [Tier I]

all retail sales, and the Tier II requirement is 8.2% of all retail sales.

(14) For June 1, 2019, through May 31, 2020: The Tier I requirement is

7.5% of all retail sales, the solar photovoltaic requirement is [.25%] .4433% of

[Tier I] all retail sales, and the Tier II requirement is 8.2% of all retail sales.

(15) For June 1, 2020, through May 31, 2021, and each successive

twelve month period thereafter: The Tier I requirement is 8% of all retail sales,

the solar photovoltaic requirement is .5% of [Tier I] all retail sales, and the Tier II

requirement is 10% of all retail sales.

52 Pa. Code § 75.54 Alternative energy credit certification

Act 35 amended Section 4 of AEPS to prohibit EDCs or EGSs from using

alternative energy credits that have been voluntarily sold to consumers for AEPS

compliance purposes unless the consumer sells the credit to the EDC or EGS. This in

essence prevents an alternative energy source from selling the same credit twice. The

Department recommends that the statutory language be incorporated into the

Commission's proposed regulations as follows:

§75.54(c) An alternative energy credit may not be certified for a MWh of electricity

generation or electricity conservation if:

(i) that credit has already been used to satisfy another state's renewable

energy portfolio standard, alternative energy portfolio standard, or

other comparable standard or;



52 Pa. Code § 75.57 General force majeure.

Act 35 made significant changes to the definition of force majeure in Section 2 of

AEPS. These amendments require the Commission to evaluate the availability of credits

throughout PJM and the efforts EDCs and EGSs make to acquire alternative energy

credits prior to declaring force majeure. If an EDC or EGS has not made a good faith

effort to proactively acquire credits and stimulate the market for alternative energy

sources, the EDC or EGS must make alternative compliance payments pursuant to 52 Pa.

Code § 75.56.

Significantly, one of these affirmative steps is procuring alternative energy or

alternative energy credits through long-term contracts.1 Although § 69.1806 of the

Commission's final default service policy statement states that the Commission's default

service regulations neither prohibit nor mandate the use of long-term contracts to satisfy

the alternative energy portfolio standards obligation and § 69.1805 provides that long-

term contracts should primarily be used to meet the requirements of AEPS, that same

section provides that subsequent programs should employ increasing use of shorter

duration full requirements contracts and spot market purchases.

Including long-term contracts among the required good faith efforts EDCs and

EGSs need to take to acquire alternative energy credits gives clear legislative direction

that these contracts are to not just be tolerated on a limited basis, but should be

encouraged. The Department recommends that the Commission revise Sections 69.1805

and 69.1806 of its default service policy statement to promote the use of long-term

1 The significant statement in the definition is, "Such good faith efforts shall include, but are not limited to,
banking alternative energy credits during their transition periods, seeking alternative energy credits through
competitive solicitations and seeking to procure alternative energy credits or alternative energy
through long-term contracts." (emphasis added)



efforts is when the price of the non-solar credit exceeds $45 in the 6 month period ending

30 days prior to the beginning of a reporting period. The Department offers the following

suggested revisions.

§ 75.37. General force majeure.

(a) At least 30 days prior to the beginning of a reporting period, the

Commission will issue an order declaring whether force majeure exists for that reporting

period. The order shall include separate force majeure determinations for the Tier I

alternative energy source, Tier II alternative energy source, and solar photovoltaic

requirements of § 75.51.

(b) The Commission may find that force majeure exists if there are

insufficient alternative energy credits to satisfy the aggregate Tier I alternative energy

source, Tier II alternative energy source, and solar photovoltaic obligation for all EDCs

and EGSs pursuant to § 75.51 for that reporting period. In making a force maieure

determination pursuant to this subsection, the Commission shall consider the following:

(\) The availability of alternative energy credits in the generation attributes

tracking system (GATS) or its successor;

(2) The availability of alternative energy credits generally in Pennsylvania and

other jurisdictions in the PJM Interconnection, L.L.C. regional transmission organization

or its successor;

(3) Whether all EDCs and EGSs have made a good faith effort to procure

alternative energy credits. Such good faith efforts shall, include but are not limited to,

banking credits during the applicable transition period, seeking credits through

competitive solicitations and seeking to procure credits or alternative energy through



credits to meet their obligations under § 75.51, and that an alternative compliance

payment is the least cost method of compliance.

(4) The option to make an alternative compliance payment in lieu of compliance

with § 75.51 may not be available to EDCs and EGSs that have already acquired

sufficient alternative energy credits for compliance with the requirements of that

reporting period.

(e) Alternative compliance payments made by EDCs pursuant to § 75.37(d)

shall be deemed a cost of compliance with this chapter and may be recovered pursuant to

§75.59.

(f) EDCs and EGSs shall provide the Commission all information necessary

for it to render a force majeure determination. This information shall include a detailed

description of the good faith efforts the EDG or EGS took to acquire sufficient alternative

energy or alternative energy credits to comply with the Act.

52 Pa. Code § 75.58 Special force majeure.

(a) Within 45 days of the conclusion of a reporting period for which the

Commission did not find force majeure to exist for the Tier I alternative energy source,

Tier II alternative energy source, and solar photovoltaic requirements of § 75.51, an EDC

or EGS not in compliance with § 75.51 may petition the Commission for a force majeure

determination.

(b) The Commission will provide public notice of all requests for a force

majeure determination during the true-up period.



(e) If the Commission determines that force majeure exists for the true-up

period, an EDC or EGS requesting a force majeure determination shall have the option of

making alternative compliance payments in lieu of compliance with § 75.51 for the just

concluded reporting period, consistent with the standard identified in § 75.57. Payments

shall be accompanied by a statement filed with the Commission and verified by oath of

affirmation, consistent with § 1.36 (relating to verification), that the following apply

[(i) The EDC or EGS has made a good faith effort to comply with the

requirements of this chapter.]

[(ii)] ill The EDC or EGS is unable to acquire a sufficient quantity of alternative

energy credits to meet their obligations under § 75.51.

[(iii)]jQi}An alternative compliance payment is the least cost method of

compliance.

(f) Alternative compliance payments made by EDCs under subsection (e)

shall be deemed a cost of compliance with this chapter and may be recovered under §

75.59 (relating to alternative energy cost recovery).

(g) EDCs and EGSs shall provide the Commission all information necessary

for it to render a special force majeure determination.

The Department thanks the Commission for the opportunity to provide these

comments and looks forward to working with the Commission and the other stakeholders

to continue the successful implementation of the AEPS.
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